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OroBopka 06 oTka3se OT OTBETCTBEHHOCTU. [peacTaBneHHbINn

B HaCTOALLEN cTaTbe aHann3 He NpeTeHayeT Ha ponb
BCEO6BEMIIOLLETO, U HE AOMKEH paccMaTpuBaThbCA Kak
PYKOBOACTBO MO UHBECTULMAM UK npmo6peTeano aKTMBOB U
XONAUHIoBbIX KOMI'IaHVII;I, Bnageruwmx nwuesteﬁ nnn nNMueH3nAamMn
Ha pa3paboTKy Heap. CKopee OH ABMAETCA NOMbITKOW OCBETUTH
HEeKOTOpble OCHOBHble I'IpO6J'IeMbI N 3agaqu, 0 KOTOpbIX

[omkeH 6bITb 0CBeAOMIIEH 060 NOTEHUMaNbHbIA MHBECTOP,
NaHupyoLWMiA BNOXEHWE KanuTana uim npuobpeTeHne akTMBOB
B Poccuu. B To e BpemA, BceM, KTO NnaHMpyeT MHBECTUPOBAaTb
B Poccuio, Heobxoammo obpallarbea 3a ncyepnbiBaloLWmMmm
npocheccmoHanbHbIMU PEKOMEHAALMAMM U COBETaMMU.

B ycnosuax, koraa MypoBble LieHbl Ha YEpHOE 30M10TO KonebntoTcA
BOKpYr oTMeTkmn $50 3a 6appens, a OMNMEK HamepeBaeTcA u

Janblue NpoBOAUTb MOMUTUKY CNEKYNATUBHbBIX LieH, HabnoaaeTcA
3HAYUTENbHbBIN POCT MHTEPEeca MHOCTPaHHbIX UHBECTOPOB K pa3Benke
1 [obblye yrneBoaoponos B Poccun. YunTeiBaa HeAaBHVE 3aMeTHble
npo6nembl, C KOTOPbIMU CTONKHYNUCb HEKOTOPbIE KPYMHble 3anagHble
Urpoku Ha aToM pbiHke (LWenn, SkcoHMobun, Bputuw MeTtponeym),
3TO MOXET NoKasaTbCA HeNornYHbIM. Takow pocT MHTepeca

MOXET 0THaCTN OO BACHATLCA OTHOCUTENBHOW CTABUNBHOCTbLIO
MHBECTULIMOHHOTIO KNMmara AfiA cekTopa passeakn u fobbiun

HepTV B POCCUNCKON IKOHOMMKE MO CPABHEHMIO C aHANOTUYHbIMU
ceKTopamMmu B ApYyrux CTpaHax Mupa, Takux kak BeHecyana, rae
NpasnTENIbCTBO HALMOHANM3NPYET N KOHTPONMPYeT HedTerasosyto
oTpacsb, n Hurepna, B KOTOPOM He MpekpaLLaloTcA coumanbHan
HecTabunbHOCTb B 06LLECTBE M yHaCTUBLUMECA ClyYan HanageHnA

Ha 06BEKTBI U NepcoHan HedhTeaobbIBAIOWMX KOMMNaHWA. YacTnyHo
Tak>Xe pocT nHTepeca 06 BACHAETCA BOCTIPUATUEM “HEeraTuBHbIX
hakToB” (C TOYKM 3peHmnA 3anaaHbix CMW) Kak e aMHUYHBIX COBbITHI
UK cobbITUN, BbI3BaHHLIX HEOBXOANMOCTbLIO MPUHATUA Mep ANA
ncnpaeneHnA cuTyaumn. Tem He MeHee, Cpean 3anHTepecoBaHHbIX
HedTAHbIX KOMMNaHW, He BXOAALUMX B YNCMO KPYMHENLWMX, CyLLecTByeT
NOHMMaHWe TOro, 4TO UMEETCA OrPOMHOE HUCNO OTHOCUTENBHO
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Disclaimer: the analysis presented in this article is not intended to

be all encompassing nor to provide a user’s guide to the investment
into or purchase of holding companies that hold a subsoil license or
licenses. Rather, it serves to highlight some of the major issues and
concerns any potential investor/purchaser should be aware of when
contemplating an investment or purchase. Those intending to invest in
Russia should still seek comprehensive professional advice.

With oil prices still hovering around the $50 per barrel range - and
OPEC intent on playing the market - continuing interest into inward
investment into the exploration and production sector of the oil
industry in the Russian Federation has been on the rise. Given some
of the recent high-profile problems (Shell, ExxonMobil, BP) this
might seem counter-intuitive. Such increase in interest may be partly
due to the relative stability of investing in Russian oil exploration

and production as compared to similar sectors in other areas of the
world such as Venezuela (government take and control) and Nigeria
(civil unrest and increasing violent actions against workers) and
partly due to the perception that “negative occurrences” (as viewed
from the general perspective of the western press) are can be
solitary events or stem from situational corrections. However, for
interested oil companies below the level of the super-majors, there
is also the realization that there are a vast number of smaller
fields that are in production but remain materially underdeveloped,
stemming from the Soviet policy of focusing resources on huge
fields such as Romashkinskoye. Russia’s relative stability, taken
with the opportunity to acquire a diverse portfolio of assets, does
not, however, warrant foregoing a comprehensive due diligence
exercise when considering an investment into Russian oil
exploration and production.

There are two primary ways in which a foreign entity could acquire oil
exploration and production assets in Russia: (i) winning rights via an
auction or tender (under the Law of the Russian Federation No. 2395-
1 on Subsoil dated 21 February 1992 as amended (“Subsoil Law”);



HebOorbLUMX MECTOPOXAEHUA, HAXOAALLMXCA B IKCMyaTaumm, HO
3HauMTENbHaA YacTb 3anNacoB KOTOPbIX HE BOBeYeHa B A06bIYY 13-
3a nposoauBLLelicA B COBETCKOe BPEeMA NONTVNKN COCPEAOTOHEHNA
OCHOBHbIX J06bIBAIOLLMX PECYPCOB Ha FMraHTCKMX MECTOPOXAEHUAX.
OTHocuTenbHaA cTabunbHOCTb Poccum B COYETaHUN C BO3MOXXHOCTbIO
NproBpeTeHnA pa3nu4HbIX rPynn aKTUBOB HE 03HA4aeT, TEM He MeHee,
YTO CnefyeT 0TKasaTbCA OT NPOBEAEHWA NpeaBapuTesIbHOro ayavTa
npu NAaHMPOBaHUM MHBECTULIMIA B A06bLIBAIOLLIMIA CEKTOP POCCUACKON
HedpTerasoBow oTpacnv.

EcTb ABa 0CHOBHbLIX cnocoba, KOTopble MOryT UCMOMb30BaTb
VHOCTpPaHHble 1opuan4eckne nuua ana npuobpeTeHnn akT1BeoB,
OCYLLECTBMAOLWMX pa3Bedky u Aobbidy HedTu: 1) nonyyunTb

npaea, no6eavs B ayKLMOHE Unn TeHaepe (cornacHo 3akoHy
Poccuiickon ®epepaumnm Ne 2395-1 “O Hegpax” ot 21 ceBpana
1992 r. ¢ nonpaskamu (3akoH “O Heppax”); ®epepanbHbilii

3akoH Ne 225-d3 “O cornatueHnAx o pasaene npoaykumn” ot 30
nekabpa 1995 r. ¢ nonpaBkamm He pacCMaTpUBaEeTCA, NMOCKONbKY C
MOMEHTA €ro NPUHATUA HWU OAMH NPOEKT NoKa He OCYLIeCTBAANCA

B COOTBETCTBUM C HUM) (“NEPBUYHBIN PbIHOK”), Unn 2) npuobpecTtu
npeanpuATHe, MMEtoLLIee NMULIEH3NIO Ha HeAPOMONb30BaHMe Ha
WHTepecytoLLen nnowaam (“BTOPUYHbIA pbiHOK”). B HacToALwen
cTaTbe paccmaTpyuBaeTCA BTOPUYHbIN PbIHOK, MOCKOMbKY 34eCh
HaMHOro 60nbLUe IOPUANYECKNX BOMPOCOB N OHWN NOTEHUMarnbHo 6onee
obpeMeHUTENbHbI U 3amnyTaHbl, XOTA, B TO Xe BPeMsA, OH npeanaraet
ropasao 6onblure BO3MOXHOCTMW ANA 3anafHbIX MHBECTOPOB.

Heo6xoAnmaa 3awmra

MpeanpuATne, 3aHMmaloLeecA pa3BenKoi U fobblvent HedpTn B
Poccuiickon ®epepaunm, npuobpetaeT npaBo CO6CTBEHHOCTH Ha
3Ty HehTb TOMbKO MOC/E ee n3BnevyeHna u3 Heap. Haxoaawmeca
B HeApax MUHepasbHble pecypcbl, BKo4aA HedTb, NpuHaanexar
rocynapcTBy. HecMoTpA Ha oTcyTCTBME Takoro TpeboBaHuA B
3akoHe 0 Hefpax, NMUeH3Un Ha pa3Beaky U pa3paboTKy, KoTopble
ABMNAIOTCA OTAENbHbIMY NULEH3NAMK (obnafaHne NUUeH3nen Ha
pasBenKy He ABNAETCA ANA NPeAnpuUATUA rapaHTUen Toro, 4To
emy xe 6yneT BblaaHa NULEH3NA Ha Ao6bldy Npu 06HapyXXeHUn
UM MPOMBbILLIIEHHbIX 3aMacoB, XOTA 3TO BECbMa BEPOATHO

1 CIy4MTCA NPU OTCYTCTBUK NPU3HAKOB hanbcudnkaumnm

WM HapyLeHWA YyCnoBuiA pa3BefovHON NUUeH3un), 06bI4HO
npuHaanexaT poCCUNCKUM NPeanpuATMAM (Yalle BCero -
XONAMHIOBbIM KOMMAHWAM, YTO MO3BOMAET OrpaHNymTb YPOBEHb
noTeHuranbHOM OTBETCTBEHHOCTHM). B HacToALee BpemA Takue
npeanpuATUA MoryT Ha 100% npuHagnexaTb MHOCTPaHHbIM
fopnanyYecknm nuuam. Kaxabin noTeHumanbHbIi IHBECTOP Uin
nokynaresnb AOMKeH y6eauTbCA B HANNYMM y KOHTPONUpYoLLen
KOMNaHun npaea cobCTBEHHOCTM Ha npuobpeTaemyto 4acTb
aKTMBOB XONAVHIOBOWN KOMMaHuv. KOHKpeTHbIe AeTanu Takoro
npasa cO6CTBEHHOCTY pa3nNnyaloTCA B 3aBUCUMOCTM OT TOrO,
KaKoW IOpUANYECKNIA CTATyC UMEeT XONAMHIoBasA KOMMNaHuA
(06bI4HO 3TO akumoHepHoe obecTteo (AO) nnbo obLyecTso ¢
orpaHuyeHHon oteeTcTBeHHOCTLIO (O00)), ogHaKo BO BCex
cny4anx CyLecTBYIOT OCHOBHble 0bLue TpeboBaHuA. iHBecTopy
UM NOKyNaTento AOMKHbI ObITb NPeAoCTaBNeHbl HaANeXalumm
06pa3om 0hopMIIEHHbIE, 3aperMcTpMpoBaHHbIE U 3aBEPEHHbIE
KOMUK cBUAETENbCTBA 06 YHPEXAEHNN IOPUANYECKOro Nnua,
y4peamTenbHble JOKYMEHThI, YcTaB, peecTp akunoHepos (anAa AO),
a Takxe nobble cornaleHna Mexay akumoHepamu. Kpome Toro,
[OMXHbI 6bITb NPeAoCTaBNEHbl XPOHOMOrMYeCKMe perncTpaumum
BCeX 0pOpMIIEeHUI, Nepeaay 1 BbINNaT 3a nonyvyeHue nobbix
[onew B XONAWHIOBOW KOMMaHUW, a Takxe nobble HeobxoanMble
paspeLleHnA 1 yBeAOMNEeHNA OTHOCUTENIbHO Taknx 0PopMNIeHuia
1 nepenay gonein. Llenbio Bcex aTux AOKYMEHTOB ABMAETCA
yCTaHOBEHNE YETKOro NocneaoBaTeNibHoro pAaa nepenaym
KOHTPONVPYIOLLEN KOMNaHWen unn npoaasLOM Npas Co6CTBEHHOCTU
1 TeKyLlero npaBa CO6CTBEHHOCTN Ha XONANHIOBYIO KOMMAHMIO,
a Takxe onpepeneHne NobbIX OrpaHUYeHUA UK AONONTHEHWUN,
KOTOPble AOMXKHbI BbINOMHATLCA KOHTPONMPYIOLLEN KoMnaHuen
npu OTYYXXAEHUN ee AONV B XONANHIOBOW KomnaHun. [laxke npu
HanMynm 3TUX JOKYMEHTOB, M0G0V NOTEHUMaNbHbIA NOKynaTenb

M ero KOHCYNbTaHTbl MO CAeNKe AONMXKHbl NONYyYnTb MakCcumanoHoe pp

Federal Law No. 225-FZ on Production Sharing Agreements dated
30 December 1995 as amended is not being considered as no
project has ever been developed under it since its adoption) (the
“primary market”); or (ii) acquiring an entity which holds rights to
use the subsoil in question (the “secondary market”). This article
focuses on the secondary market as the legal issues are greater
and potentially more onerous, although conversely it offers greater
entry opportunities for overseas investors.

Necessary Protections

An entity exploring for and producing oil in the Russian Federation
does not own the oil until the oil is out of the ground. Subsurface
minerals - including oil - belong to the state. Although not
specifically required under the Subsoil Law, exploration and
production licenses (which are separate licenses - possession
of an exploration license does not guarantee conversion into

a production license upon a commercial discovery, although

it is likely to be granted in the absence of fraud or breach of

the exploration license) are generally held by Russian entities
(generally a holding company in order to limit potential liability).

Currently such entities can be one hundred percent (100%) owned
by foreign entities. Any potential investor/purchaser would need to
be assured of the ownership of the holding company by the parent/
seller. The specifics of such ownership vary depending on the type
of entity the holding company has been established as (generally
either a joint stock company (“JSC”) or a limited liability company
(“LLC”), but some basics do apply. Properly executed, registered
and certified copies of the holding company’s certificate of
incorporation, foundation document, charter, shareholders’ register
(in the case of a JSC) and any shareholders’ agreements should
be provided to the investor/purchaser, along with documentation
chronicling the issuance, payment for and transfer of any interest
in the holding company, as well as any requisite approvals and
notifications for such issuances and transfers. The purpose of
these documents is to establish a clear and valid chain of title to
and ownership of the holding company by the parent/seller and p»
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KOMMYeCTBO UHOPMaUMKN ANnA CBeAEHUA K MUHUMYMY pucka “deus
ex machima” — HeoXXmaaHHOro NOBOPOTA, BO3HUKAIOLEro nocne
3aBepLUEHVA 3aABMIEHNA NPaB Ha COOTBETCTBYIOLNE [ONW.

Hanuune topnanyeckn oencTBUTENBHOTO NpaBa HeAPONONb30BaHNA
ABMNAETCA APYIIM MOMEHTOM, Ha KOTOpPbIN AOMXKHbI obpaliaTtb
BHVMMaHWe MHBeCTopbI 1 nokynatenu. Im Heobxoammo ybeantbea

B HaNM4Mm 3aBEPEHHON KOMUU NULEH3UN HEAPOMONb30BaHWA, a
TakKe NMobdbIX MPUIOXKEHUN K HEW. B nnueH3umn Hegpononb3oBaHuA
[OMKHO BbITb YKa3aHO opUANYECKOe NnLIO, KOTOPOMY 6bina BblgaHa
OaHHaA NUUeH3nA, npaea Ha HeApPONoNb30BaHWA, NPesocTaBnAemMble
Nno AAHHOW NMLEH3UW (Ha pasBeaKy unu Aobbivy) U CPOK AeUCTBUA
nuueHsumn. CylecTByIOT ABa APYrnx YpesBblHalHO BaXKHbIX

MOMEHTA, OTHOCALUMXCA K NMULEH3NAM Ha UCMONb30BaHne Heap, O
KOTOPbIX AOIMKHbI ObITb OCBEAOMIIEHbI MHBECTOPbI MW MOKynaTenu.
Bo-nepBbix, NULEH3NA AomkHa 6bITb ohopmneHa (C NoANUCHIO

1 NneyaTbio) COOTBETCTBYIOLMMU rOCyAapCTBEHHBIMI OpraHaMu.
O6bI4HO 3TO 03HAYaET, YTO NINLEH3MA BbIAAETCA YINONTHOMOYEHHbBIM
npeacTtasuTeneMm MuHucTepcTea NPUMPOAHbLIX PECYPCOB U
YMONMHOMOYEHHbIM NpeacTaBuTenemM cybbekTa Poccuiickon depgepaumu,
B KOTOPOM HaxoAATCA YNMOMAHYTLIN B NTMLEH3UN YHacTOK Heap
(CyLLECTBYIOT UCKIIOYEHNA TAKOMY TPeboBaHUIO Takoro ohopMneHnA
NUUEH3UI NPeACTaBUTENAMMN ABYX rOCyAapCTBEHHbIX OPraHOB B CBA3M
C TEM, YTO HEKOTOPbIE MECTOPOXAEHVNA HAXOAATCA UCKITIOUYMTENBHO B
henepanbHoOn opUcaMKUMN). Bo-BTOPbIX, NMMUEH3NA Ha NONb30BaHNe
Heapamu JomkHa 6bITb 3aperucTpypoBaHa B COOTBETCTBYHOLLEM
denepancHOM areHTCTBe (Hanpumep, B PeaepanbHoM AreHTcTBe

no Heapononb3oBaHWiO, KOTOPOE OCYLLECTBAAET rocyaapCTBEHHYHO
pernctpaumio oT uMeHn MyUHUCTEpCTBa NPUPOAHBIX PECYPCOB).
JInueH3nA Ha Nonb3oBaHe HegpaMn MOXET CHUTATLCA UMEIoLLEN
cuny 1 JaroLlen npasa Ha nonb3oBaHne Heapamu TOMbKo nocre

TOro, Kak oHa 6yneT fomkHbIM 06pa3oM 3aperMcTpupoBaHa B
YCTaHOBMEHHOM 3aKOHOAATeNbCTBOM nopAake. Jliobbie npunoxenva
K NUUEeH3uu, Takue, kak CornaweHue o JinueHsun Ha [o6bidy,
yCTaHaBMMBAOT AOMNOSHATESIbHbIE YCNOBUA MO UCMONb30BaHWIO Heap,
N CHMTAIOTCA HEOTBHEMIIEMOW YaCcTbiO COOTBETCTBYIOLLEN NMNLEH3UN
Ha nofb3oBaHue Heapamun. Kax,uomy noTeHUunasibHOMy UHBECTOpY

1 NMoKynaTesito He0H6X0ANMO U3YUNTb UMEIOLLMECA MPUIIOKEHNA K
NMLIEH3MK, NMOCKOIbKY B HUX 0ObIYHO YCTaHaBMMBalOTCA 06A3aTensLCTBa
XONAVHIOBOM KOMMaHUM, Kacarolmeca pa3paboTku, pa3seaku n
[o6b14n No 3Ton nuueHsun. Cnegyet OTMETUTb, YTO MHBECTOPY UK
noKynaTento NPMAETCA AOBEPUTLCA NMULEH3UM HA HEAPOMONb30BaHWe
1 OOMOMHEHNAM K HEl, NpeaocTaBeHHbIM XONANHIOBOW KOMMaHWEN,
nockonbky MUHUCTEPCTBO NPUPOAHbLIX PECYPCOB 06bIYHO HE AaeT
NOATBEPKAEHUA U He AenaeT obLea0CTYNHON MHAhOpMaLMIo,
OTHOCALLYKCA K KOHKPETHbIM HeApononb3oBaTe/IbCKUM NIUMLEH3NAM

1 KacartoLLytoca HapyLeHWA YCNoBUIA JIMLEH3UM NN JadKe UMEET Nu
NULIEH3NA BCe eLe topuanyeckyto cuny. [nA 3apybexxHbiX MHBECTOPOB
3TO HECOMHEHHO MOXET ObITb HE0bObI4HbIM NN BblI3blBaOLWLNM
6€eCnoKoCTBO MOMEHTOM.

Npyrue Mepbl NPeI0CTOPOXKHOCTH

KpoMe BblLLeyKasaHHbIX Mep NPefoCTOPOXKHOCTH, NMOTEHLMANEHOMY
VHBECTOPY WNN NokynaTtento byneT HeO6X0ANMO U3y4nTb
[OMOMNHUTENbHbIE AOKYMEHTbI, BKIIOYaA: AOKYMEHTHI,
ycTaHaBnvBatoLmMe npaso Ha 3eMlio 1 060pyAoBaH1e, UCNonb3yeMble
XOJAMHIOBOWM KOMMaHWEN; AOKYMEHTbI, yKa3sblBaloLume pecypc u
TeKylllee COCTOAHME UCMOMNb3yeMoro 060pyaoBaHuWA; rpacmk 3aMeHbl
o6opynoBaHua; niobble MaTepuanbHble CornalleHya No MaTepuanam,
OTHOCALUMECA K AEATESIbHOCTW XONAVHIOBOW KOMMaHW; niobble
(hMHaHCOBbIE COMMalLEeHWsA, B KOTOPbIX XONAUHIOBaA KOMMaHWA
BbICTYNaeT KPEAUTOPOM, LOMKHUKOM, rapaHToM Wiun nonyyarenem
rapaHTuu; pesynbTaTbl HE3aBUCYMOTO ayauTa NOATBEPXKAEHHbIX,
BEPOATHbIX U NpeanonaraeMblx 3anacos; roOA0BbIE OTYEThI;
3aBepeHHbIe pesynbTaTbl HE3aBUCMMOTO ayauTa 6anaHcoBbIX
0TYeTOB; NMto6ble CorNaLeHNA O 3aKyrnKe, BKMoYaA cornateHns

0 cAadve AobbITON He(PTN B TPAHCNOPTHYIO CETb U €€ MapKeTUHre;
Npoyre NULEH3UW, HanpuMep, Ha NCMoNb30BaHNe BOAHbLIX PECYPCOB
[ONA OCYLWEeCTBNEHWA AEATENbHOCTU, ANA TEXHUYECKUX U NUTHEBbIX
HYXA, AN1A 3aKa4Kn CTOYHbIX BOA, NIMLEH3WI Ha SKchyaTaumio
B3PbIBOOMNACHbLIX 06BEKTOB, U KCNyaTaumio 06EKTOB A06bIYM
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to discern any limitations or additions that the parent/seller must
oblige by in alienating its interest in the holding company.

Even with these documents, any potential purchaser and its
advisors need to question hard to minimize the risk of a “deus ex
machima” appearing after completion to claim title to the relevant
interests.

The valid legal right to use the subsoil is the other major area
which an investor/purchaser must concern themselves. The
investor/purchaser needs to see a certified copy of the subsoil
license, plus any license attachments. The subsoil license should
specify the identity of the entity to which the subsoil license

was issued, the subsoil rights granted (whether exploration or
production) and for what term. There are two other vital items

an investor/purchaser will want to ensure concerning a subsoil
license. First, the license must be executed (signed and sealed)
by the government agencies concerned. Generally, this means

an authorized representative of the Ministry of Natural Resources
and an authorized representative of the subject of the Russian
Federation in which the subsoil lies (there are exceptions to this
dual execution requirement as some fields fall exclusively under
federal jurisdiction). Second, the subsoil license must have been
registered with the appropriate federal agency (e.g., the Federal
Agency for Subsoil Use in charge of the state registration on
behalf of the Ministry of Natural Resources). A subsoil license
does not become effective - and thus rights to use the subsoil

do not become valid - until the subsoil license has been duly
registered. Any license attachments, such as a Production License
Agreement, will set forth additional terms and conditions for the
use of the subsoil and is considered an integral part of the subsoil
license to which it is attached. Any potential investor/purchaser
needs to inspect such additional attachments as they generally set



HedTU 1 rasa; cepTudmkaTtbl COOTBETCTBUA cucTemam TpaHcHedTH
(ecnm TpaHcnopTUpOBKa HeITU OCYLLECTBNAETCA MO TPY6ONPOBOAHOW
cucteme TpaHcHedbTH). B Tom cnyyae, ecnu HedbTepobbiBatoLLEMyY
NPeanpuATUIO NPUXOANTCA UCNONb30BaTb cucTeMy TpaHcHedTH

AnA MapkeTuHra AobbiBaeMoro yrneBofopoaHOro ChlpbA, MHBECTOPY
WM NOKynaTesto HeOH6X0ANMO NMOHATL U MPUHATL Tak Ha3blBaeMbI
“PUCK Npu OCyLLEeCTBNEeHUN Br3Heca B AaHHOW CTpaHe’, CBA3aHHbIV
C UCNoNb30BaHNEM MMEIOLLEN MOHOMOMBHOE MOMOXEHUE KOMMaHUK,
OCYLLECTBAOLLEN TPaHCNOPTMPOBKY, paboTatoLen B pamkax
Masioonpo6oBaHHOIO KOPUANHECKOTO PEXMMA, YCTaHaBNMBatoLLEro
cnpaBeasIMBOE U PaBHOE MCMOMb30BaHNE CUCTEMbI.

CHIKEHne PUCKoB

Kpome npuHATMA He06X0AMMBIX Mep NPefoCTOPOXKHOCTH
NOTEHUManbHbIN MHBECTOP WM NMOoKynaTenb AOoMmkeH obpatiatb
BHUMaHWe Ha noTeHunasibHble PUCKN npe,qnaraemoﬁ caoenkun

Nno NPYOBPETEHNIO, KOTOPbIE MOTYT NMPUBECTU K OTHYXXAEHMIO

aKTUBOB XONAVHIOBOV KOMMaHUW UMW NINLLEHNIO €€ NNLIEH3WN,

W1 crnocobHble npuBecTn K 3Ha4nTeNIbHOMY HeraTUBHOMY OTTOKY
OeHexHbIx cpeacTs. Camoe rnaBHoe, BbINOMHAMA N XONAMHroBaaA
KOMMaHWA CBON 06A3aTeNbCTBa, YCTAHOBMNEHHbIE NIMLEH3NEN Ha
Heapononb3oBaHMe Unn NpUNoXXeHNAMn K Hel. HeBbinonHeHne
06A3aTenbCTB MO IMLEH3NN HA HEAPOMNOb30BaHUE MOXET CTaTb
NPEeAIorom AnA HanokeHyA WTpadoB Uy 0T3biBa CaMON NINLEH3WN.
Tak>ke o4eHb Ba>kHO, nnartuna an xonanHroBad KoOMnaHUA NofIHOCTbIO
BCe Hanoru (Ha fo6blvy, Ha NPUbbINb, KOPNOPaTUBHbINA, TPAHCMOPTHBIN,
3a BOoAy, Ha 3aprnaTty 1 T.n.), KOTOpble el nonaranock NNaTuTb.

MNonHaA unu YacTu4HaA HeBbinaTa HanoroB MOXeT npmeecTn K
HanoXeHuto 6onblumx WwWrpados. Janee, cobnogana nv XonavHrosanA
KOMMNaHVA BCe AENCTBYIOLME HOPMAaTKBbI M Tpe6oBaHMA No

oXpaHe OKpy>aroLlen cpefbl. HecooTBeTCcTBUE AEUCTBYOWUM
NPUPOA0OXPaHHbIM HopMaTMBaM U TPeboBaHUAM TaKXKXe MOXET CTaTb
NMPUYNHON HANOXEHUA 3HAYUTENbHBIX CYMM WITPadoB U Jaxe
OT3blBa NIMLUEH3UN, B 3aBUCUMOCTU OT CePbe3HOCTUN NN HaCcTOoTbl
HapyLLEHNA NPMPOAOOXPaHHbIX HOPM. Elle HeobxoaumMo 3anpocuTb
npeacTaBuTb [0OKa3aTeNbCTBO COOTBETCTBUA aHTUMOHOMOMbHOMY
3akoHopaTenbcTBy Poccuinckon deagepaumn, Hanpumep oTrpasneHHbIe
YyBEAOMIIEHVA UM MOMNYyYeEHHbIe paspeLleHna oT PeaepanbHomn
aHTUMOHOMONBHOM cNy>X6bl. HecobnioaeHne poccuinckoro
aHTUMMOHOMOMNBHOMO 3aKOHOAATENbCTBA, UMEoLLEro 6onee LUMPOKoe
NPUMEHEHNE, MOXET NPUBECTU K OTMEHE CAENKN. VHBecTopy

WM NOKynaresnto HeobXoanMo Tak>ke o6ecneynTb COOTBETCTBME
AHTUMOHOMNONbHOMY 3aKOHOA4ATeNbCTBY NpeAfioXKeHHbIX I/IHBeCTI/ILlVII7I
UM NprMobpeTeHnA XONAMHIOBON koMnaHuu. CyLlecTByowme u
BO3MOXHbIE IOPUANYECKNE MPETEH3NN TPETBUX CTOPOH K XONAVHIOBON
KOMMNaHUM Tak>Xe Ba>XHO BbIABUTb, XOTA OHU 6y,uyT Bblpa>kaTbCA TOJIbKO
B BO3MOXHOCTU HEFATMBHOIO OTTOKA AEHEXHbIX cpeacTB. [MpoLunble
cAenkv no npoaaxe HedhTV TPETbUM CTOPOHaM MO LieHaM 3Ha4YUTENbHO
HV>Xe MUPOBbIX AOMKHBI CTaTb TAKXe NPUYNHON AnA 6ecrokoncTaa,
MOCKOJIbKY Takue CXeMbl MOFM MUCMOJMb30BaThCA ANA yXo4a OT HasoroB.

HoBaa ponb MHOCTPAHHbIX MHBECTMLWIA

Ponb nHOCTpaHHbIX MHBECTULIMIA B CEKTOPE pasBeake

pa3paboTKn POCCUNCKOM HehTErasoBon OTPaCM NPOAOIHKaAET
COBEpLUEHCTBOBATLCA MO Mepe yKpeneHnA BO3MOXKHOCTEN camom
POCCUIACKOWN 3KOHOMWKM. M CTAHOBUTCA ACHO, YTO NPAMOW KOHTPOMb
HaJ, XONANHIOBOW KOMMaHNeNn HEPOCCUNCKUM UITM HEKOHTPONUPYEMbIM
POCCUINCKON KOMMNaHUen IoPUANYECKUM NIULIOM nepecTaeT bbiTb
>KN3HECMOCO6HbLIM BapnaHToM. TeKyLuen TeHaeHuUmen ABnAeTcA
obecrneyeHne ycnoBmA NoslyYeHWA NPoCcToro 60MbLUMHCTBA yYacTuA

B aKLMOHEepHOM KanuTane (Hanpumep, 51% - 4To, Kak nonarator,
[OMKHO HalTN CBOE IOPNANYECKOE BOMMOLLEHNE B MONOXEHNAX
HOBOTO AONTOXAAHHOTO 3aKOHa O HeApax) XONAVHIOBOW KOMMaHUm
POCCUNCKUM OPUANHECKUM MULIOM UMM KOMNaHWeN, KOHTPONMpyemon
POCCUICKUM LOPUANHECKUM TMLIOM (Hanpvmep, KoMnaHunen 6onbluan
4acTb AOMN B KOTOPOW NMPUHAANEXUT POCCUNCKOMY (hM3NHECKOMY
U1 lopuanyeckomy nuuy). Takum obpasom, naen 3aknio4aeTcA B
TOM 4TObbI NPAMOW KOHTPOMb HaA XONANHIOBOW KOMNaHwen 6bin He
CO CTOPOHbI NpaBuTeNnbCcTBa Poccuiickon ®epepauum, HO ocTaBasca
B pyKax huan4eckoro nuua, ABNAOLLErocA rpaxaaHnHom Poceun,
WNn I0pUANYECKOro NMLa C POCCUICKMM cTaTycom. ByneT n nanee pp

forth development and exploration/production obligations of the
holding company under the subsoil license. It is important to note
that an investor/purchaser will most likely have to rely on the subsoil
license and additional attachments provided by the holding company
as the Ministry of Natural Resources does not generally confirm or
make public information regarding specific subsoil licenses in relation
to breach of a license or even its continued existence. Overseas
investors may certainly find this unusual or even alarming.

Other Precautions

In addition to the necessary precautions above, an investor/purchaser
will need to examine additional documentation, such as: documents
establishing rights to the land and equipment being utilized by the
holding company; documents indicating the life-cycle and status of
the equipment being used; replacement schedule for equipment; any
and all material agreements regarding the operations of the holding
company; any and all financing agreements, whether as creditor,
debtor, guarantor or guarantee; independent audits of the proven,
probable and possible reserves; annual reports; independently
certified and audited balance sheets; any and all off-take agreements,
such as those for transportation and marketing of the oil produced;
other licenses, such as those issued for water use for operations,
water use for technical and drinking purposes, for the injection of
sewage water, for the operation of explosively dangerous facilities,
and for the operation of oil and gas production facilities; and
certificates relating to compliance with Transneft’s systems (if the oil

is being transported via Transneft’s pipelines). Where the developer

of an oil asset needs to use the Transneft system in order to monetize
the hydrocarbons, an investor/purchaser will need to understand

and accept the “country risk” of using a monopoly transporter that is
governed by a largely untested legal regime established to ensure fair
and equal use of the system.

Risk Management

Beyond necessary precautions a potential investor/purchaser needs
to concern itself with the potential risks of the proposed acquisition
which could lead to the divestiture of the holding company or of the
license, its main asset, or which could potentially lead to a significant
negative cash outflow. Foremost is whether the holding company has
complied with its obligations as set forth in the subsoil license or the
attachments to the license. Non-compliance with a subsoil license
can result in fines or revocation of the license itself. Aimost equally
as important is whether the holding company has paid in full any
and all taxes (production, income, corporate, transportation, water,
employment, etc.) it is required to pay. Non-payment or underpayment
of taxes can result in significant fines.

Next is whether the holding company has complied with any and all
applicable environmental regulations. Non-compliance with applicable
environmental regulations can also result in fines or license
revocation depending on the seriousness or repetitive nature of the
offense. Evidence of compliance with the anti-monopoly legislation

of the Russian Federation, such as notifications to or consents from
the Federal Antimonopoly Service, should also be requested. Failure
to comply with the Russian anti-monopoly legislation, which is far
reaching in its scope, can lead to the unwinding of a transaction. An
investor/purchaser also needs to ensure compliance with the anti-
monopoly laws for the proposed investment into or purchase of the
holding company. Current and possible legal claims from third parties
against the holding company are also important to elicit, although
mainly from a negative cash outflow standpoint. Past sales of oil sold
to related parties at prices significantly lower than the market price at
the time are also cause for concern as such an arrangement could be
perceived as tax evasion.

The New Role of Foreign Investment

The role of foreign investment in the exploration and production
sector of the Russian oil industry continues to be refined as Russia’s
own capabilities strengthen. What is becoming clear is that outright
control of a holding company by a non-Russian or non-Russian

controlled entity is becoming a non-viable option. The current trend is p p
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obecneumBaTtbCA 3almTa “cTpaTernyeckmx akTuBoB” (KoTopble
Tak 1 He 6bIM NOKa onpeaeneHsl B NocneaHen peaakuum npoekTa
Hosoro 3akoHa O Hepgpax). Pe3ynbTaTtom 3TOM NONUTUKN CTaHET
NPUBETCTBUE UHOCTPAHHBLIX MHBECTULMWIA (M Kak CneacTeme

— 3apy6e>kKHbIX TEXHOMOrWIA), HO He MPAMOTO UMM NOSTHOFO KOHTPONA.
[MoTeHumanbLHOMY MHBECTOPY MMM NOKynaTento Heo6xoAnMo
NOHWMAaTb, YTO HEAOCTATOK KOHTPONA TaKXe, B KOHEYHOM

uTore, nuwaeT ero npasa 3abupaTb NN NoKynaTb AobbiBaemyto
KoMnaHnen HedTb. MNoTeHumanbHbI Bnageney 49% ponu

MMeeT NLLb NPaBo Ha NofyyYeHne YacTu NpUObIIN XONANHIOBOM
KomnaHun. Takum obpasom, fnobbiTaAa HedpTb MOXET 6bITb MpoaaHa
N0 3aHUXKEHHOW LieHe BHYTPW CTPaHbl, CHXanA NepBoHavyanbHO
OXMAABLUMIACA NHBECTOPOM YPOBEHb NPUOHLINU.

3akniouenue

Kaxxabln NpOeKT MHBECTUPOBAHUA UMK NPUOBPeTEeHNA aKTUBOB

no passenke 1 fobblve HedpTu - n B Poccuiickon ®enepaunm B
TOM 4nCne — ABNAETCA YHUKaNbHbIM U XapakTepuayeTcA CBOUMM
Cco6CTBEHHBIMU hakTopamu 1 puckamu. MoTeHumansHoMy
WHBECTOPY WU NOKynaTento Heo6xoAMMO NPUHATL
COOTBETCTBYIOLME MEPbl ANA CBEASHMA PUCKa A0 MUHUMYMa
Hanbonee ahpeKTUBHBIM crnocobom. CyLecTBEHHON OCHOBOW

[ANA 3TOro ABNAETCA TLWATeNbHbIA aHanM3 PUCKOB (IOPUANYECKHNX,
NONNTUHECKNX, PUHAHCOBBIX, TEXHUYECKNX N KOMMEPYECKMX).
BnaropasymHbIi MHBECTOP pa3fenuT BCe PUCKU Ha TPy KaTeropum
- MPVBOAALLME K OTMEHEe CAENKM (OTMeHa y4acTuA B caenke),
KOPPEKTUPOBKA LieHbl (PUCKK, 3aKmoYatoLmneca B HeMeaneHHbIX
MHBECTULIMOHHbIX 3aTpaTax U yMEHbLUEHUN BbIpy4Ku) u “npoyme”
(pycku, cnocobHble HeraTMBHO BMNATL Ha NPU6bLINb, HO ABNAOLLMECA
TEopeTN4EeCKNMM NN OTFPaHNYEHHBIMU 1 MO3TOMY KONMMYECTBEHHO
Bblpa>kaemMblmMu). TO ABUTCA XOPOLLE OCHOBOW, HO ByAeT BCero
N1wWb Havanom nyTu. PoccuA octaeTcA npyvBnekaTenbHbIM PErMoHOM
AnA HedbTerasoBbIX MHBECTOPOB, HO CyTb 3aK/MOYAETCA B TOM, YTO
HeobxoauMa TlaTesibHaA NOAroTOBKA TakuUX MHBeCTUMUMA. U na
6yneT NHBECTOP OCMOTPUTESIEH. B
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to ensure provision of a simple majority stake (e.g., 51% - a sentiment
anticipated to be codified into law in the provisions of the new and
long-awaited subsoil law) in the holding company to a domestically
organized and controlled entity (e.g., an entity that is ultimately

under the majority control of a Russian natural or legal person). The
idea, thus, is not for direct control by the government of the Russian
Federation, but rather that such direct control remains in the
hands of a Russian national or entity. “Strategic assets” (as yet
undefined in the latest drafts of the new subsoil law) will be further
protected. The result is the allowance of desired foreign investment
(and subsequently foreign technology), but not of direct or
ultimate foreign control. A potential investor/purchaser needs

to be aware that a lack of control also ultimately strips away
such potential investor/purchaser’s right to take or purchase

the oil produced by the company. A potential forty-nine percent
interest owner only has a right to receive profits from the holding
company. The oil produced could therefore be sold at a lower

price domestically, lowering the profits originally anticipated by the
investor / purchaser.

Gonclusion

Every investment or purchase into oil exploration and production
- including in the Russian Federation - is unique, complete with
its own facts and risks. A potential investor/purchaser needs

to take the proper precautions and minimize risk in the most
effective manner possible. The essential foundation for this is

a proper review of risks (legal, political, financial, technical and
commercial). A wise investor will categorize all risks into three
areas - dealstoppers (walk away items), price adjusters (risks
which involve immediate outlays of capital of diminution of
revenue), and “others” (risks which may affect profit, but which are
theoretical or contingent, and quantified as such). This is a good
foundation, but only the beginning of the story. Russia remains an
attractive region for oil and gas investors, but the essence is good
preparation, and “caveat emptor” m




